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Pl ai ntiff-Appellee,
vVer sus
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Appeal fromthe United States District Court
for the Northern District of Texas
(4: 02-CV-328-Y)

Bef ore SM TH, BARKSDALE, and CLEMENT, G rcuit Judges.
PER CURI AM *

Two issues are presented in this appeal by the Cty of Fort
Worth, Texas, and its Board of Adjustnent fromthe summary j udgnment
awar ded Restaurant Associates: whether the Board's denial of a
certificate to Associates to operate a sexually oriented business
(SOB) was an abuse of discretion; and whether the ordinance
requiring the certificate is an unconstitutional prior restraint.

VACATED and RENDERED.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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l.

In late 2001, Associates applied to the GCty’'s Departnent of
Devel opnment for the requisite SOB certificate for 2300 Cobb Street.
It was deni ed because the Departnent’s Director concluded that, in
vi ol ati on of section 5.200.B.2.a of the Fort Wrth Zoni ng Code, the
| ocation was within 1000 feet of a “religious institution”: the
Love Menorial Church of God in Christ, which neets in a chapel
inside the nulti-purpose wing of the Salvation Arny building at
1855 East Lancaster.

Associ ates appeal ed the certificate-denial tothe Board, which
upheld the Director’s decision. Next, in state court, Associ ates
claimed the Board s decision was illegal. See Tex. Loc. Gov' T CopE
ANN. 8§ 211.011. The action was renoved to federal court, based on
federal question jurisdiction over Associates’ prior restraint
claim

On cross notions for summary judgnent, the district court
grant ed judgnent for Associates, holding the Board had abused its
discretion in denying the certificate because it acted arbitrarily
and unreasonably in concluding that the Church is a religious
institution pursuant to the ordinance. Accordingly, it was not
necessary for the district court to reach Associates’ prior

restraint claim
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1.

A summary judgnent is reviewed de novo, applying the sane
standard of reviewas the district court. E.g., Daniels v. Cty of
Arlington, 246 F. 3d 500, 502 (5th Cr.), cert. denied, 534 U. S. 951
(2001). Such judgnent is proper if novant denonstrates there is no
genui ne issue of material fact and is entitled to judgnent as a
matter of |aw FED. R CGv. P. 56(c); e.g., Anderson v. Liberty
Lobby, Inc., 477 U. S. 242, 248 (1986); Crawford v. Fornosa Pl astics
Corp., 234 F.3d 899, 902 (5th Cir. 2000).

Two issues are presented: whet her the certificate-denial
violated Texas law, and whether the ordinance requiring the
certificate is an unconstitutional prior restraint. There are no
material fact issues; therefore, our reviewis limted to whether
either sideis entitled to judgnent as a matter of |aw. Restated,
the two issues are questions of |law, and the record is sufficient
to address each.

A

Because the state lawclaim(certificate-denial) is in federal
court through supplenental jurisdiction, 28 U S. C. § 1367, Texas
| aw controls; in this instance, it also provides the standard of
review for the certificate-denial. (Because it was inadequately
briefed, we do not address Associates’ contention that the

“legislative nodel” is inapplicable because this action was renoved
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to federal court.) Pursuant to Texas |aw, the standard of review
IS quite narrow i ndeed:

The Board is a quasi-judicial body, and
the [state] district court sits only as a

court of review by wit of certiorari. TEX
Loc. Gov T CooE ANN. 8§ 211.011(c). The only
issue for determnation in a wit of

certiorari proceeding is the legality of the
Board’s order. A |legal presunption exists in
favor of the Board's order, and the party
attacking it has the burden of establishing
its illegality.

To establish that an adjustnent board’s

order is illegal, the contesting party nust
make a very clear showing that the board
abused its discretion, i.e., acted arbitrarily
and unreasonably, wthout reference to any
guiding rules or principles. The [state]

district court <cannot put itself in the

adj ustnent board’s position or substitute its

di scretion for that of the board.
SWZ, Inc. v. Bd. of Adjusnent of the Gty of Fort Worth, 985 S. W 2d
268, 269-70 (Tex. App.—+Fort Wirth 1999 pet. denied) (enphasis
added; sone citations omtted).

Cting Bd. of Adjustnent v. Underwood, 332 S.W2d 583 (Tex.

Cv. App.—San Antonio 1960, wit ref’'d n.r.e.), Associates also
di sputes applying the abuse of discretion standard of review
(which, as noted, the district court utilized), contending that we
may be | ess deferential to the Board because the question is one of
ordi nance interpretation. Underwood held: a court is not bound by
the Board’s | egal construction of an ordi nance; on the ot her hand,
t he abuse of discretion standard applies when review ng the Board’' s

application of an ordinance to facts. ld. at 585. Here, the

4
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certificate-denial was the application of the ordinance to the
facts; accordingly, we review only for abuse of discretion.

It is undisputed that the Church is within 1000 feet of the
proposed SOB; t heref ore, if the Church is a “religious
institution”, the proposed SOB is prohibited by the ordi nance. A
religious institution is defined as “a building [discussed infra]
in which persons regularly assenble for religious worship and
activities intended primarily for purposes connected with such
wor ship or for propagating a particular formof religious belief”.
FORT WORTH TEX., ZONING ORDINANCES, app. A, Ch. 9, § 9.101 (enphasis
added) .

Concerning the Church’s worship services and related
activities, the follow ng undi sputed facts were before the Board:
the Salvation Arny has allowed the Church to use its chapel since
1995; the Church, led by an ordained Church of God in Christ
mnister, is a Christian denomnation with its own distinct
doctrines and history; services are held at the Church tw ce a week
(Friday night and Sunday norning); the pastor conducts a Bible
study at the Church on Wednesday ni ght and has perfornmed marri ages
and nmenorial services on occasion; the pastor distributes business
cards wth the Church’s worship schedule in hopes people wll
attend; and worship bulletins are prepared for the services held at

t he Church. In sum the Church’s worship services and rel ated
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activities are those typically associated with a religious
i nstitution.

According to Associates, however, the Church is not a
religious institution because it is not a “building” as required by
the ordinance. A “building” is defined as a “structure having a
roof supported by columms or walls for the housing or encl osure of
persons, aninmals or chattels”. FORT WRTH TEX. , ZONI NG ORDI NANCES, app
A, Ch. 9, 8 9.101. The Board asserts that, for the certificate-
denial, it did not consider the entire Salvation Arny building as
a “religious institution”; rather, it considered the building s
mul ti - purpose wi ng, which contains only the chapel and a gymmasi um
(The district court held the Board abused its discretion because
the Salvation Arny facility is only one building and the Church is
inside that facility and not itself a building.)

In the |ight of the narrow abuse of discretion standard of
review, we nust reviewthe Board s decision based on the reasons it
gave for certificate-denial. Therefore, our inquiry islimted to
whet her the Board abused its discretion in finding the nulti-
purpose wing is a building, satisfying that el enent for a religious
i nstitution.

Wth respect to the multi-purpose wi ng, the summary judgnent
record shows: the Director of the Departnent of Devel opnent
testified that it neets the ordinance’s definition of a building

because it is a structure with a roof supported by walls; the
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chapel used by the Church is |located within that part of the
Sal vation Arny building; that part also houses a gymasium which
is used for religious purposes; the architectural plans for that
part are on a separate page fromthe rest of the building and are
| abel ed “multi-purpose building”; that part is separated fromthe
rest of the building by an encl osed breezeway with a roof; a cross
desi gn adorns the brick wall outside where the chapel is |ocated,
but nowhere el se on the Sal vation Arny building; within the chapel
are pews, crosses, and a | ectern designed for worship; the primary
purpose of the Salvation Arny building is as a honel ess shelter;
| ess than three percent of the Salvation Arny facility is devoted
to the chapel; there are no signs inside or outside the Sal vation
Armmy building indicating that religious services are avail able; the
Sal vation Arny does not denom nate the building as one where the
public may attend religious services; the Salvation Arny receives
energency shelter grant funding fromthe federal governnent, and
its regulations restrict the funds’ use in connection with worship
services; and the Sal vati on Arny buil ding has only one address and
one certificate of occupancy.

In sum the summary judgnent evidence arguably conflicts on
whet her, under the ordinance’ s definition, the multi-purpose w ng
is a“building”. As discussed supra, however, given the applicable
abuse of discretion standard of review, we nust defer to the

Board’'s decision unless it was arbitrary or unreasonable. See SWZ,
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985 S.W2d at 270; Southwest Paper Stock, Inc. v. Zoning Bd. of
Adjustnent of the City of Fort W rth, 980 S.W2d 802, 805 (Tex.
App. —Fort Worth 1998, pet. denied). | ndeed, under this narrow
standard, we nust defer to the decision even if the overwhel m ng
preponderance of the evidence is against it. Southwest Paper, 980
S.wW2d at 805. In this regard, the Board does not abuse its
di scretion by basing its decision on conflicting evidence, as | ong
as sone evidence of substantive and probative character exists to
support the decision. |d. at 805-06.

The Board’'s decision that the nulti-purpose wingis a building
pursuant to the ordinance is supported by the requisite evidence.
For exanple, as discussed, the architectural draw ngs |abel that
part a “nmulti-purpose building”; the multi-purpose wng is
separated from the rest of the Salvation Arnmy building by a
breezeway; crosses adorn the outside of the nmulti-purpose buil ding,
but not the Sal vation Arny buil ding as a whol e; and t he Devel opnent
Director testified that the nulti-purpose wng neets the
ordi nance’s definition of a building.

Accordingly, the Board did not abuse its discretion in

concluding that the nulti-purpose wing is a building. This is
consistent with Texas |aw. In SWZ, the Texas Court of Appeals
upheld the Board's decision that a hall wused for religious

activities and prayer neetings, which was a portion of a church

conplex, qualified as a church under a predecessor Fort Wrth
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zoni ng ordinance. SWZ, 985 S.W2d at 271. The Court of Appeals
noted: “[T]he nere fact that the hall and the sanctuary are not
physi cal | y connected or part of the sanme structureisirrelevant to
our inquiry —as long as the hall neets the city’'s definition of a
‘“church’”. 1d. Likew se, the Board' s decision that the Church is
a religious institution is not an abuse of discretion nerely
because the multi-purpose wing is connected to the rest of the
Sal vation Arny buil di ng.

Hooters, Inc. v. Gty of Texarkana, Texas, 897 F. Supp. 946
(E.D. Tex. 1995), is not to the contrary. There, in granting
plaintiffs a prelimnary injunction, the district court construed
the sanme predecessor ordinance and held that a prison room being
used for religious activities did not qualify as a church because
it was not a building. Critical to that decision was that the room
used for religious activities shifted regularly and thus, the court
woul d have to find either that the “building” noved or that the
entire prison was a church. |[|d. at 952.

B

The ot her issue is Associates’ claimthat the ordi nance is an
unconstitutional prior restraint on freedom of speech, violative
of the First, through the Fourteenth, Amendnent. As noted, because
the district court held the Board had abused its discretion, it did
not need to reach this constitutional issue. As discussed supra,

we can decide it without further devel opnent of the record.
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Ordi nances regul ati ng speech and conti ngent on the discretion
of an official are burdens on speech classified as prior
restraints. E.g., Chiuv. Plano Ind. Sch. Dist., 339 F.3d 273, 280
(5th Cr. 2003) (citing Staub v. Cty of Baxley, 355 U S. 313
(1958)). Awprior restraint is not unconstitutional per se; it wll

be upheld if it has narrow, objective, and definite standards to

guide the licensing authority. ld. at 281 (citing Southeastern
Pronotions, Ltd. v. Conrad, 420 U S. 546, 558 (1975)). A
del egation schene, as at issue here, is permssible if its
standards are “suscepti bl e of objective neasurenent”. Keyi shian v.

Bd. of Regents, 385 U.S. 589, 604 (1967).

Associates maintains, erroneously, that the D rector’s
application of the term “building” to “a one room (chapel) in a
|large facility” denonstrates unbridled discretion. As discussed,
the ordinance includes three conponents for a “religious
institution”: (1) a building; (2) in which persons regularly
assenble; (3) for religious worship and rel ated activities. These
standards are objective and the Director’s discretion is not
unbridled. Further, the definition of “building” as a “structure
having a roof supported by colums or walls, for the housing or
encl osure of persons, aninmals, or chattel” contains definitive,
intelligible standards for the Director to follow. The standards

sufficiently imt the Director’s discretion.

10
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Qur court has wupheld simlar ordinances against prior
restraint challenges. E. g., FWPBS, Inc. v. Cty of Dallas, 837
F.2d 1298 (5th G r. 1988) (uphol ding ordinance prohibiting |license
for SOB if within 1000 feet of church because ordi nance standards
wer e capabl e of objective neasurenent), rev’d on ot her grounds, 493
U S 215 (1990). SDJ, Inc. v. City of Houston, 837 F.2d 1268, 1277
(5th Gr. 1988), cert. denied, 489 U S. 1052 (1989), upheld an
ordi nance whi ch provided that a permt to operate a SOB woul d i ssue
unl ess one of eight specific exceptions existed. One exception was
that “[t]he applicant’s enterprise is located within 750 feet of
any school, church, or licensed day care center”. ld. at 1277
n. 28. Associates’ contention that SDJ is inapplicable because
plaintiffs there brought a facial, rather than an as applied,
chal | enge i s unavailing.

In sum the standards for issuing a certificate are capabl e of
obj ective neasurenent, and the Director’s application of the
ordi nance here falls squarely withinits objective criteria. There
IS no unconstitutional prior restraint.

L1l

For the foregoing reasons, the judgnent is VACATED and

judgnent is RENDERED for the Board and City.

VACATED and RENDERED
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